Introduction
Agriculture has had the single greatest impact on habitat loss across South Africa. Its effects on biodiversity patterns and processes have been particularly pronounced in the intensively cultivated and poorly protected lowlands of the Western Cape Province. 1 In both international and national terms, biodiversity in the Western Cape is disproportionately threatened. Its borders contain significant elements of three out of 34 global biodiversity hotspots 2 and 66 percent of the country's 21 Critically Endangered 3 terrestrial ecosystems occur in the Fynbos Biome, which is associated almost exclusively with the Western Cape. 4 The lowlands renosterveld has borne much of the brunt of three centuries of cereal production: less than nine percent of its original extent still persists. The surviving remnants occur as some 18,000 highly fragmented pockets of vegetation, mostly on privately owned farmland. More than half of these globally threatened patches of lowland renosterveld are less than one The Cape Floristic Region and Succulent Karoo and Sub-tropical Thicket biomes (global biodiversity 'hotspots' refer to regions with above-average species endemism which also are subject to a high degree of threat from human pressures). 3
Cf S 52(2) of the National Environmental Management Biodiversity Act 10 of 2004: critically endangered ecosystems, being ecosystems that have undergone severe degradation of ecological structure, function or composition as a result of human intervention and are subject to an extremely high risk of irreversible transformation; endangered ecosystems, being ecosystems that have undergone degradation of ecological structure, function or composition as a result of human intervention, although they are not critically endangered ecosystems; vulnerable ecosystems, being ecosystems that have a high risk of undergoing significant degradation of ecological structure, function or composition as a result of human intervention, although they are not critically endangered ecosystems or endangered ecosystems; protected ecosystems, being ecosystems that are of high conservation value or high national or provincial importance. 4 Cowling "Foreword" 7; Driver et al 2005 Strelitzia 17; Mittermeier et al Hotspots.
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3/42 hectare in extent. 5 These highly threatened ecosystems have gained their alarming status due to very low levels of statutory protection. 6 The South African National Biodiversity Institute has identified the Cape Floristic Region and Succulent Karoo as priorities for implementation of the National Biodiversity Strategy and Action Plan. This plan includes strategies for 'mainstreaming' biodiversity into planning and decision-making, sustainable use, conservation and institutional strengthening. 7 Given the close correlation between cultivation and the risk of irreversible transformation of a globally significant biodiversity, the environmental regulatory regime emerges as a crucial aid to aiding biodiversity conservation in an off-reserve context in the Western Cape. The strength and ambit of legislation and regulatory instruments at the disposal of the state, buttressed by an unprecedented degree of international donor interest and investment in bioregional conservation programmes in South African biodiversity 'hotspots', would seem to confirm this conclusion. 8 Experience, however, presents a somewhat less encouraging picture.
The challenges associated with a complex legislative environment and with administrative fragmentation are well-recognised. 9 A key impediment to the coherent, consistent and effective treatment of biodiversity considerations in the agricultural sphere specifically relates to the problem that official decisionmaking about cultivation is legally, administratively and functionally divided between at least three statutory bodies with different objectives. 10 These 5 Von Hase et al Cape lowlands renosterveld 9 and 22. 6
Ibid at 8; SANBI supra n 2 at 17; Driver et al supra n 2 at 18. 8 See, eg, Sandwith et al Mainstreaming Biodiversity 78-90 for an account of donorsponsored biodiversity 'mainstreaming' in three pilot bioregional programmes in South Africa. 9 CSIR Situation Assessment. 10 The CAPE analysis of the legal, institutional and financial context of biodiversity conservation in the Cape Floristic Region among others found that numerous laws and policies indirectly impacted on the protection of biodiversity outside formally protected areas. These were not coordinated into a cohesive framework, they were not implemented consistently, and biodiversity conservation was often incidental to the main aim of the legislation or policy. Furthermore, there was insufficient collaboration between government agencies whose mandate impacted on the conservation of the Cape Floristic Region.
addressed convincingly some of the most apparent shortcomings that characterised the issuing of cultivation permits during the ECA dispensation.
However, it will be argued that the laudable checks and balances of the NEMA framework of environmental authorisation are currently little more than pyrrhic with respect to agricultural development that entails the transformation of less Where the latter circumstances prevail, the removal or transformation of threatened indigenous vegetation of itself does not constitute a listed activity requiring environmental authorisation. In fact, there is effectively no difference between the current (that is NEMA) status quo and the situation that prevailed in the Western Cape under the ECA EIA regulations with respect to applications for the cultivation of virgin soil in terms of CARA. 
The constitutional dimension
The Constitution 26 provides for an environmental right and defines the framework whereby responsibility for the various facets of agri-environmental decision-making is assigned to different spheres of government. 
NEMA and the cultivation of virgin soil
The other piece of legislation that dominated the agri-environmental administrative landscape in the 'ECA period' is NEMA, national framework legislation which has co-operative governance as one of its primary objectives.
Among others, the act recognises that the environment is a functional area of concurrent national and provincial legislative competence. It states that all spheres of government and all organs of state must co-operate with, consult and support one another. 45 The act creates the foundation for co-operative environmental governance by establishing principles (the National Environmental Management Principles) for decision-making on matters 42 S 28 states that every person who causes, has caused or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such pollution or degradation from occurring, continuing or recurring, or, in so far as such harm to the Environment is authorised by law or cannot reasonably be avoided or stopped, to minimise and rectify such pollution or degradation of the environment. 43 The non-enforcement of the 'virgin ground' listed activity in the Western Cape is believed to have been exceptional in national terms. 
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11/42 affecting the environment.
46
Furthermore, the National Environmental Management Principles serve as guidelines by reference to which any organ of state must exercise any function when taking any decision in terms of any statutory provision concerning the protection of the environment.
47
The National Environmental Management Principles appear to present firm guarantees that biodiversity will be given appropriate consideration in the course of agri-environmental decision-making. For example, factors that must be considered for the purposes of sustainable development, inter alia, include "(avoiding), minimising and remedying the disturbance of ecosystems and loss of biodiversity", 48 "(avoiding) jeopardising ecosystem integrity", 49 and "(paying) specific attention to management and planning procedures pertaining to sensitive, vulnerable, highly dynamic or stressed ecosystems". 50 The requirement for co-ordinated decision-making likewise is exemplified through principles that oblige the pursuit of the "best practicable environmental option"
by means of integrated environmental management, 54 Cf objectives and S 6(2)(a) of CARA. 55 Cf objectives and S 6(2)(e) of CARA. 56 Cf objectives and S 6(2)(g) of CARA; also definition of 'grazing capacity' (s 1) which "(in) relation to veld, means the production capacity over the long term of that veld to meet the feed requirements of animals in such a manner that the natural vegetation (own emphasis) thereon does not deteriorate or is not destroyed".
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12/42 interpreted and enforced in terms of the National Environmental Management Principles in so far as it (CARA) constitutes a "law concerned with the protection or management of the environment". 
The NEM Second Amendment Act and cultivation
As noted above, the NEM Second Amendment Act did away with the so-called two-tier test that was provided for by NEMA section 24(1). In addition, the act qualified the scope of minimum procedures for the investigation, assessment 65 S 24(1) of NEMA.
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15/42 and communication of the potential environmental impacts of activities by limiting such procedures to "every application for an environmental authorisation". 66 Previously, NEMA section 24(1) referred to the consideration, investigation, assessment and reporting of potential impacts of broadly-defined 'activities' whose definition extended to "policies, programmes, plans and projects", 67 that is, a considerably more inclusive definition than that provided by the amended sections 24(1) and 24(4) of the NEM Second Amendment Act.
In the case of applications for cultivation permits under the CARA which did not A Basic Assessment 70 must be applied to an application for this activity.
The scoping and EIA route 71 must be pursued where cultivation constitutes an activity consistent with Item 2 of GN R387, that is:
Any development activity, including associated structures and infrastructure, where the total area of the developed area is, or is intended to be, 20 hectares or more.
The 18/42 commenced without prior authorisation. 79 In the latter instance, the trigger for environmental investigation is a spatially-explicit environmental attribute rather than an activity in its own right. 80 The act also provides that information and maps can be compiled which detail the attributes of the environment in particular geographical areas. 81 The sensitivity of such attributes must be taken into account by every competent authority.
82
The NEMA section 24 provisions relating to the control of specified activities in 
Cultivation permits: Need for co-ordination
The Agreement recognises that there is a constitutional imperative to coordinate and streamline the requirements of the various authorities thus involved. 98 Therefore, within the framework of co-operative governance and co- 
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According to the Agreement, the NDA had to withhold issuing a cultivation permit until the DEADP had commented on the CARA application. 100 The DEADP's comment would be made "in terms of NEMA". The Agreement provided that CapeNature would comment directly to the DEADP. 101 If the DEADP commented that additional information (such as a botanical survey) was required to make an informed decision, the national Department of Agriculture would not make a decision without the outstanding information. The CARA applicant would be informed accordingly.
The Agreement did not indicate if the NDA was obliged to consider DEADP's comment (or the recommendations of a specialist report). Neither did it stipulate to what extent the NDA could exercise discretion in terms of accepting, modifying or rectifying such comment. In effect, the Agreement stopped short of presenting a mechanism by which the DEADP's comments on the environmental aspects of cultivation applications could be enforced. The overriding implication is that the NDA was not compelled to give effect to the DEADP comment when issuing cultivation permits. Furthermore, the Agreement gave no hint as to the ramifications, if any, that could follow were environmental comment to be ignored in the agricultural authorisation process.
Environmental and biodiversity comments: an untidy juggling act
This lack of clarity is not only an abstract one. As noted by the Minutes of the first meeting of the CAPE 'Agri-forum' on 24 August 2005, the concern was articulated that:
…(commenting) authorities (within the Provincial Government of the Western Cape) feel their inputs are not always adequately integrated into permits and other authorisations which are subject to national legislation. 
25/42
In this regard, it is enlightening to see how the NDA, via its Senior Manager:
Land Use and Soil Management 107 explained how his department interpreted its commitments in terms of the National Environmental Management Principles 108 and also how the NDA dealt with recommendations or comments by other organs of state. The NDA's approach to its responsibilities in terms of section 2(4)(a) 109 of the National Environmental Management Act in relation to its consideration of applications for cultivation permits were presented as thus:
The Executive Officer ... is responsible for the administration of (the) ... control measures and when applying his/her mind to such an application considers the norms and standards which apply to the sustainable utilisation of natural resources. Soil conditions (with respect to) the bi-nominal soil classification are considered as well as climatic conditions and suitability of the crops that are envisaged to be planted on the virgin cropland. Furthermore the physical properties such as slope are also taken into consideration. The (executive officer) recognises the fact that other legislation is in place which also regulates the cultivation of natural veldt or so-called virgin soil and therefore when issuing consent to plough virgin soil .... the (executive officer) also brings to the attention of the applicant that the consent issued is subject (to) conditions of other relevant Acts such as ECA, 1973 (sic) (Act No 73 of 1989), NEMA, 1998 (Act No 107 of 1998) and The Water Act, 1998 (Act No 73 of 1998) (sic) Where (the comments or recommendations of other organs of state) impact directly on sustainable agricultural production issues they are taken into consideration and debated until consensus is reached. Occasionally there are points on which we differ ... where our areas of responsibility contradict one another and where consensus is not reached. When such differences arise we restrict ourselves to our terms of reference regarding the administration of CARA to obtain the laid down objectives of the Act.
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26/42 cultivation. None of the parties to the Agreement has resorted to the mechanisms for dispute resolution which were introduced in 2005. This is notwithstanding confirmation by both CapeNature and the NDA that discussions around the environmental implications of cultivation have deadlocked occasionally. CapeNature has, furthermore, maintained that such deadlocks have resulted in the loss of threatened biodiversity. If that were so, the ability of the Agreement to deliver on a key aspect of its 'sustainability agenda'-the protection of threatened biodiversity-would need to be queried.
3.4
The 'pre-NEMA EIA' period: Obstacles that inhibited biodiversity 'mainstreaming' into the issuing of cultivation permits 
The Farm 'Welverdiend' 121/2 and 3, Clanwilliam
On the basis of CapeNature's recommendation, the DEADP instructed (without reference to NEMA section 28, 'the Duty of Care') the CARA applicant to undertake a botanical assessment. A cultivation permit was issued without a botanical assessment. The NEMA EIA regulations introduced unprecedented opportunity for introducing environmental oversight over the biodiversity aspects of permits for the cultivation of virgin land, but not entirely. One shortcoming is that the regulations stop short of recognising that significant biodiversity considerations still may be applicable when less than three hectares or Vulnerable or Least Threatened indigenous vegetation is to be removed for the purposes of cultivation. Impacts at this scale could be irreversible for plant species and communities associated with special habitats such as quartz patches, silcrete outcrops or seasonal wetlands. Highly localised transformation of less than three hectares in extent also could compromise the viability of vegetation that provides functional connectivity in highly fragmented ecosystems. 117 Of greatest concern, though, is the failure of the regulations to extend protection to
Critically Endangered and Endangered vegetation in patches of less than three hectares in extent. These highly threatened remnants of a globally unique biodiversity will be exposed to transformation without any environmental protection pending the listing of threatened ecosystems under section 52 of NEMBA, which is unlikely to be soon. Experience of the agri-environment regulatory regime in the Western Cape therefore strongly suggests that the 
Authorisation
In situations where DEADP and/or CapeNature believe that environmental (and biodiversity) considerations have not been addressed adequately in the CARA application process, or in a CARA permit, these organs of state can resort to the procedures for conflict avoidance and resolution in the Agreement (compare Section 4) so as to settle and resolve differences of opinion that may have arisen around the environmental aspects of a cultivation decision.
124 Cf S 28(3) of NEMA.
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6.6 Option 6 -Section 31A order to cease activity 125 Section 31A of the Environment Conservation Act 73 of 1989 can be invoked by the DEADP to eliminate, reduce or prevent the environment being seriously damaged, endangered or detrimentally affected as result of a cultivation permit.
Evaluation
Option 2 would appear to be most desirable from the perspective of ensuring that environmental considerations are factored into the NDA's own authorisation procedures. However, option 1 may be more acceptable to the NDA which has expressed reservations about the extent to which NEMA defines and circumscribes its statutory mandate as defined by the objectives of CARA. Under this option, the NDA's Directorate: Land Use and Soil
Management would be relieved of having to take direct responsibility for an 'environmental' mandate, instead relying on the DEADP to do so on its behalf.
This would, however, require agreement from the NDA to append such environmental comments, as enforceable conditions of approval, to the CARA permit. Options 1 and 2 would require amendment to the NDA's standard permission to cultivate virgin soil in order to integrate it more closely with NEMA.
Options 3 and 4 differ from option 1 in that they squarely place responsibility and the power for defining and enforcing compliance with the environmental aspects of cultivation permits with the DEADP and within the direct purview of NEMA. The NDA would clearly have to be consulted, though, in terms of section 28(4) of NEMA before a directive can be issued. The advantage of this approach is that option 3 recognises that cultivation of virgin land is an activity that can be authorised by law, and that it can entail environmental degradation that cannot reasonably be avoided or stopped. Such degradation must, however, be minimised and remedied (that is, through measures translated into conditions of approval) in terms of the CARA permit holder's Duty of Care.
Option 4, in turn, introduces the possibility for undertaking an appropriate level 125 S 31A of ECA. The aims of the Agreement are couched within the framework for co-operative governance and integrated decision-making. They set out to ensure that the regulatory objectives of all the authorities are being satisfactorily served; decision-making is well informed and integrated; administrative action is lawful, reasonable and procedurally fair; and that actual and potential conflicts are resolved.
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The options presented here for integrating environmental and biodiversity considerations into cultivation permit are assessed against the degree to which they satisfy the above criteria, besides that on conflict resolution. 'Conflictresolution' is understood to refer to disputes that may relate to the interpretation and implementation of the Agreement and therefore is not included as an assessment criterion. and option 6 emerge as being least consistent with the aims of the Agreement.
The two options that rely on the use of directives (3 and 4) also largely satisfy the aforestated aims. Their implementation would, however, require a change in attitude towards directives which seem to hold a punitive connotation, rather than a reputation for facilitating informed decision-making and encouraging a risk-averse and cautious approach to project planning and implementation.
Conclusion
36/42 must be avoided and, only when that is not possible, mitigated and remedied.
Prevention and precaution represent two bedrock principles in our environmental legislation. Indeed, the authorities themselves have made commitments, at the level of agreed measures to co-ordinate different statutory mandates and decisions relating to cultivation, to the shared goal of sustainable agricultural development. Translating these commitments into credible actions that attest to the undertakings and objectives by which they were motivated has, unfortunately, proven to be challenging in practice.
In this context, section 28 of NEMA appears to be a worthy contender for In many instances, these remnant patches of globally threatened biodiversity are far less than three hectares in extent-which currently will permit them to be whittled away to the point of extinction, unprotected by the weave of the NEMA EIA regulations.
